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The Cape Cod Land Bank gets under-
way at the beginning of fiscal year
2000, which begins on July 1, 1999.
Cape voters approved the measure last
November. The three percent sur-
charge will be shown on a separate line
on the real estate tax bill. The surcharge
is subject to the same collection reme-
dies as the property tax itself.  Taxpay-
ers in communities with quarterly tax
billing may see the first surcharge on
the August 1999 bills. Those in commu-
nities with semi-annual tax billing may
see the surcharge on their November
1999 tax bills.

Each of the Cape communities must
establish an open space committee to
acquire open space in accordance
with the provisions of the act. The
board of selectmen, or the town coun-
cil in Barnstable, will appoint the mem-
bers of the committee. A local nonprofit
land trust or conservation organization
may be designated as the town com-
mittee. The purpose of the committee
is to recommend acquisition of speci-
fied land areas. The committee will be
guided by local and regional open
space plans, master plans and local
comprehensive plans, if any.

For the Cape Cod Land Bank, any
property purchased with land bank
funds must be retained in natural,
scenic or open condition. A permanent
deed restriction will limit the use of the
property to the purpose for which it 
was acquired. Towns may make im-
provements to promote recreation that
are not inconsistent with the purpose of
the law.

Frederick A. Laskey, Commissioner
Joseph J. Chessey, Jr., Deputy Commissioner
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Land is finite and the public’s willing-
ness to preserve open space in Massa-
chusetts is becoming apparent. Sev-
eral innovative funding mechanisms for
the purchase of open space have been
created in recent years. The seven
towns on Martha’s Vineyard, compris-
ing Dukes County, and the Town of
Nantucket all have a two percent sur-
charge on real estate transfers which
goes into a Land Bank fund to be used
to purchase open space. The 15 towns
in Barnstable County have recently es-
tablished a Cape Cod Open Space
Land Acquisition Program “for the pur-
pose of acquiring land and interests in
land for the protection of public drink-
ing water supplies, open space, and
conservation land, the creation of walk-
ing and bicycling trails, and the creation
of recreational areas.” This open space
acquisition fund will be financed by a
three percent surcharge on the real es-
tate tax bills for 20 years.1 Reportedly,
there are plans to file a Community
Preservation Act, modeled after the
Cape Cod Land Bank, in the current
legislative session to enable other
Massachusetts communities to acquire
open space.

The state has allocated $15 million in the
Cape Cod Land and Aquifer Protection
Fund to match half of each town’s land
bank collections. Cape towns need only
to collect and certify the amount of
money to qualify for the matching grant.
They do not have to actually spend the
money before receiving the state funds.
If every town collects 100 percent of
what they anticipate, the state could
give out over $4 million in the first year.

Open Space Acquisition Programs written by Jean McCarthy
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Communities may spend up to three
percent of the land bank money for
maintenance and improvement of open
space acquired under this program.
Any land acquired under this act will be
owned and managed by the town.
However, the board of selectmen or
town council may delegate manage-
ment to a nonprofit organization, or if the
land is purchased for future wellhead
development, to a water district or fire
district.

Every Cape town will establish a sepa-
rate account, known as the Land Bank
Fund. All monies collected from the ad-
ditional excise and any funds received
from the Commonwealth or any other
source for this purpose, or bond pro-
ceeds in anticipation of revenue from
such collection, shall be deposited into
this account. The towns of Barnstable
and Orleans have already begun negoti-
ations for land which will be purchased
by borrowing in anticipation of the rev-
enues they will receive under the new
open space land acquisition program. ■
1 Chapter 293 of the Acts of 1998.
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Bargaining Group
Insurance Benefits 
Although Chapter 32B regulates group
insurance, several appellate court
cases make it clear that employee
group insurance rates and benefits are
subject to collective bargaining. The
law stipulates that a municipality must
contribute a minimum of 50 percent for
group health insurance premiums, but
the actual contribution may be higher
because the rate is subject to collec-
tive bargaining. All groups or classes
of employees within the community
must receive the same percentage
contribution for indemnity plan cover-
age.1 If a community accepts Ch. 32B
§7A, the municipal chief executive
may agree on percentage premium
contributions with the various non-
school municipal unions, subject to a
sufficient appropriation to cover any
cost increase.2

The rate of municipal contributions to
health maintenance organizations
(HMOs) must be a minimum of 50 per-
cent and a maximum of 90 percent,
unless there was a collective bargain-
ing agreement in effect on January 4,
1990 requiring a higher percentage
contribution. In that case the agree-
ment would govern until its expiration.3

Otherwise, the rate for such premiums
is subject to collective bargaining.
There appears to be no requirement of
uniformity in percentage premium rates
for all employees enrolled in HMOs.

At least three cases dealing with group
health insurance rates have illustrated
situations in which a public employer
has been considered bound to its
agreement beyond the term specified
in the contract or in the statutes. In
Local 589 ATU v. MBTA 4 the Supreme
Judicial Court (SJC) rejected an argu-
ment that the “perpetual” aspect of a
collective bargaining agreement which
expires only upon a subsequent agree-

ment of the parties would violate public
policy. The public policy argument had
been suggested in a federal decision
in an earlier case with the same union.
In holding that the agreement had not
expired, the SJC further ruled that a
statute changing the relative obligation
of the parties for premium contributions
could not be effective until a new
agreement was reached.

Subsequently, in N.A.G.E. v. Common-
wealth 5 the parties and the SJC as-
sumed the validity of contracts which
had continued past the three-year
statutory limit. In that case, however,
the collective bargaining agreements
providing lower employee percentage
contributions were subject to a pre-ex-
isting statute, which specifically pro-
vided that contributions changes could
be made.6 It should be noted that no
such provision for municipal rates ex-
ists in Chapter 32B.

In Everett v. Firefighters Local 1656 7

the Labor Relations Commission
specifically ruled that a collective bar-
gaining agreement continued to bind
the parties beyond the three years
stated in the agreement. That agree-
ment provided that the contract would
continue after its stated term unless
expressly terminated by one of the
parties. The commission ruled that the
contract continued in effect because
neither party had terminated it. As a re-
sult, the city was bound to continue to
pay 100 percent of the firefighters’
HMO premiums. Presumably most, if
not all, such holdover collective bar-
gaining agreements have been rene-
gotiated by this time and the grandfa-
thering provision should not prohibit
compliance with the maximum 90 per-
cent contribution rate for HMOs set
forth in G.L. Ch. 32B §16.

Another line of cases has dealt with
bargaining over benefit issues. Group
insurance benefits are conditions of

employment for municipal employees
and are now mandatory subjects of
collective bargaining. For example, in
Teamsters v. Chatham 8 the court held
that the town could have more than
one indemnity carrier, including one
proposed and sponsored by a police
union. In Correction Officers v. Labor
Relations Commission,9 the court held
that the Commonwealth was not bound
to bargain over the level of health in-
surance benefits since the Group In-
surance Commission, an independent
state agency, controlled the decision
making. However, the court specifically
noted that the decision did not apply
to municipal bargaining obligations
since the benefit decisions and bar-
gaining were left to the municipal chief
executive.

Although bargaining over benefits is
problematic given the procedural re-
quirements of Chapter 32B, the labor
relations commission has ruled that
bargaining over benefits is required. In
Ludlow v. Fire Fighter Local 1840 10 the
commission determined that the selec-
tion of group health coverage is subject
to bargaining. In 1993 the legislature
enacted Chapter 32B §19 to permit mu-
nicipalities to provide health insurance
by means of a collaborative bargaining
process with representative employee
and retiree members, which will super-
sede any Chapter 150E collective bar-
gaining agreement to the contrary.

Any questions about these or other col-
lective bargaining finance issues
should be directed to Gary Blau at
(617) 626-2315. ■

written by Gary Blau

1 G.L. Ch. 32B §§7 & 7A and Watertown Firefighters,
Local 1347, IAFF, AFL-CIO v. Town of Watertown,
376 Mass. 706 (1978). 
2 G.L. Ch 150E§6 and Anderson v. Board of Select-
men of Wrentham, 406 Mass. 508, 511, 513n 10
(1990).

LEGAL in Our Opinion

continued on page seven ➡
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Elderly Exemptions
Elderly persons age 70 years or
greater who meet certain annual in-
come, assets and residency require-
ments may receive property tax relief
through certain exemptions. An ex-
emption is a release from the obliga-
tion to pay all or a portion of a tax. The
most important exemption for the el-
derly, Chapter 59, Section 5, Clause
41, provides an exemption of $500 for
qualified elderly taxpayers. Another ex-
emption, Clause 17,1 affords a smaller
exemption amount for those over 70
years of age and certain others. 

First enacted in 1963, Clause 41 ap-
plies in all communities unless the
community adopts the optional Clauses
41B or 41C through vote of the town
meeting or city council. Because prop-
erty values and income levels have
risen since the original statute was
adopted, these clauses liberalize the
qualification requirements. Enacted in
1982 and 1986 respectively, Clauses
41B and 41C provide the same ex-
emption amount ($500), but expand el-
igibility criteria (Table 1).

When first enacted, the exemption
amount granted to each qualifying in-
dividual was $4,000 of property value.
In 1966, the exemption amount was
amended to $4,000 of property value
or a $350 reduction in real estate taxes,
whichever was greater. In 1977, the ex-
emption amount was amended again
to the current amounts of the greater of
$4,000 of value or a $500 decrease in
the tax. Prior to changes initiated by
court decisions and new laws in the
early 1980s, homes were assessed
well below market value and the tax
rates were generally very high. If a com-
munity’s tax rate was $200 per thou-
sand, the exemption amount would be
$800 ($200 x $4,000/$1,000). Today, all
communities must assess all property
uniformly at full and fair cash value and

FOCUS on Municipal Finance

the residential tax rate may not exceed
$25 per thousand under Proposition 2
1/2. Hence, the “$4,000 of value” por-
tion of the exemption has little signifi-
cance ($25 x $4,000/$1,000 = $100)
now.

Elderly exemption findings
As reported in the June 1993 issue of
City & Town, in FY1992, 38 communities
operated under Clause 41, 68 under
Clause 41B and 239 under Clause 41C.
In FY1998, 23 communities operated
under Clause 41, 39 under Clause 41B
and 289 under Clause 41C (Table 2). In
FY1992, 33,201 exemptions granted
statewide abated $17,596,696 tax dol-
lars at the local level. The state reim-

bursed $14,798,500 of that amount. In
FY1998, 27,027 exemptions granted
statewide abated $14,485,994 tax dol-
lars at the local level and the state reim-
bursed $12,380,250. The number of
exemptions granted declined by 18.6
percent between FY1992 and FY1998
(Figure 1).

A community that operates under the
more generous eligibility requirements
of Clauses 41B and 41C offers benefits
to increased numbers of elderly tax-
payers. The cost to the community
may increase because state reim-
bursement is based on the number of
exemptions the community granted
when last under Clause 41. In FY1992,

continued on page six ➡

Table 1

Criteria* by clause
Clause Annual income & whole estate (asset) terms Single Married

41 Gross receipts minus social security allowance 
must be less than $6,000 $7,000

Whole estate, less the value of the home except 
any portion which produces income, cannot exceed $17,000 $20,000

OR, if the home value is included whole estate
cannot exceed $40,000 $45,000

41B Gross receipts minus social security allowance 
must be less than $10,000 $12,000

Whole estate less the value of the home, except 
any portion which produces income, cannot exceed $20,000 $23,000

41C Gross receipts minus social security allowance must 
be less than $13,000 $15,000

Whole estate less the value of the home, except for the 
value of any portion which exceeds three dwelling units 
and produces income, cannot exceed $28,000 $30,000

* Under Clause 41, an individual must own and occupy the subject property on July 1 of the tax year. Under Clauses 
41B and 41C, in addition to so owning and occupying the subject property, an individual must have been continuously 
domiciled in Massachusetts for the 10 years preceding the application and have owned and occupied the property 
or other property in Massachusetts for 5 years.
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Elderly Exemptions
➡ continued from page three

When homes were undervalued and
tax rates were high, a home worth
much more could be valued as little as
$4,000, resulting in little or no tax liabil-
ity for a qualified elderly resident. With
the enforcement of full and fair cash
values, however, high property assess-
ments have increased the tax burden
on elderly taxpayers. In FY98 the aver-
age single family tax bill statewide was
$2,463. For the elderly, the property tax
due less the $500 reduction results in a
large balance and that amount is grow-
ing every year.

Because of the escalating real estate
tax burden coupled with the fact that
stringent criteria eliminates so many el-
derly from qualifying under the existing
exemptions, communities are pursuing
additional options for elderly taxpayers.
Several communities have instituted
community work programs which en-
able elderly taxpayers to work for the
city or town for compensation used to
reduce the participant’s property tax
bill. Other communities aggressively in-

156 communities granted more Clause
41B or 41C exemptions than the num-
ber granted when they were last under
Clause 41, while 144 communities
granted fewer exemptions. In compari-
son in FY1998, 117 communities
granted more exemptions, while 211
granted the same number or fewer than
they granted when they were last under
Clause 41.

The decline in the number of elderly ex-
emptions granted probably results from
the fact that the eligibility criteria have
not been updated since 1986. To coun-
teract the effects of inflation in property
value and income, many communities
have adopted the more liberal Clause
41B and Clause 41C. Other communi-
ties have adopted the Optional Addi-
tional Real Estate Exemption,2 a local
option which allows a city or town to in-
crease the amount of the exemption for
those who qualify (e.g., elderly, veterans,
blind, etc.), but does not change the un-
derlying eligibility criteria. The increase
must be uniform for all exemptions and
cannot reduce the applicant's tax bill to
less than he or she paid the preceding
year, nor can it reduce the tax bill to less
than 10 percent of what it would have
been.3

Elderly exemptions have been a matter
of public discussion recently. The State
Auditor’s Office released a report, A Re-
view of Property Tax Exemptions for the
Elderly, in December 1998. The report
concluded that the elderly eligibility cri-
teria and the exemption amount have
failed to keep pace with inflation. The
Auditor’s Office further reported that in
1982 the $500 exemption represented
nearly half of the average single family
tax bill while it amounts to about one-
fifth of the average tax bill in 1998.

According to many assessors con-
tacted, the failure of exemptions to keep
pace with inflation has been a concern
at the local level for a number of years. 
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Tax Abated

form elderly taxpayers about the Clause
41A tax deferral option,4 but with limited
success because many elderly taxpay-
ers are reluctant to place the required
lien on their property.

With communities exploring innovative
approaches and the impetus of the
State Auditor’s report, elderly property
tax exemptions are likely to be a focus
of much public debate in the coming
months. ■

written by Melinda Ordway

1 Clause 17-17D exemptions provide a reduction in
real estate taxes of $175 to persons 70 years of
age or older who satisfy certain residency and
whole estate or asset requirements. There is no in-
come requirement for these exemptions.
2  Chapter 73 §4 of the Acts of 1986, as amended
by Chapter 126 of the Acts of 1988.
3 Except where a Clause 18 (hardship) exemption,
a clause 42 or 43 exemption, or a paraplegic
abatement is involved.
4 Clause 41A permits an elderly taxpayer to delay
payment of property taxes which ultimately must
be paid to the community upon the death of the
taxpayer or sale of the property. By this statute,
which is in effect in every city and town in the
Commonwealth, an elderly taxpayer can use re-
sources which otherwise would go to pay real es-
tate taxes to defray living expenses.

Figure 1
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Sewer Rate Relief
A total of $52 million in fiscal year 1999
sewer rate relief has been awarded to
120 communities, a 6.6 percent in-
crease from last year. The bulk of the
sewer relief money, $43.5 million, will
be distributed to 52 communities within
the Massachusetts Water Resources
Authority (MWRA). Six communities 
belonging to the South Essex Sewerage
District will receive a total of $1.95 mil-
lion. The remaining $6.84 million will 
be shared by 86 cities, towns and 
commissions. Braintree, Brookline,
Charlemont, Cohasset, Fall River,
Gloucester, Monson, Sturbridge and
West Springfield are receiving funds for
the first time.

The Commonwealth Sewer Rate Relief
Fund, established in 1993, mitigates
the increases for communities in the
MWRA water and sewer districts due to
the costs of the court-ordered clean up
of Boston Harbor. It also offsets some of
the debt service for water and sewer
construction projects for other commu-
nities. Although construction of the new
wastewater treatment facility on Deer
Island in Boston Harbor is approximatly
94 percent complete, the MWRA faces
significant future projects to address
combined sewer overflows. Also, a
new 18-mile water supply tunnel must
be constructed to provide a necessary
back-up for the Hultman Aqueduct, in
operation since the 1940s. Among the
numerous smaller projects around the
state, the Town of Otis will receive
funds to offset the cost of constructing
a sewer system for the village center.

Long term debt issued on or after Janu-
ary 1, 1990, for a term greater than five
years for planning, design or construc-
tion of a water pollution control project
is eligible for sewer rate relief. However,

projects which received state construc-
tion grant assistance and projects
which are financed with subsidized
loans from the Massachusetts Water
Pollution Abatement Trust are not eligi-
ble unless the amount financed ex-
ceeded $50 million on June 30, 1995.

DLS administers the program in consul-
tation with the Department of Environ-
mental Protection. The Commissioner
of Revenue sent letters to the individual
communities in early February an-
nouncing the amount of aid each would
receive. Communities receiving the
sewer rate relief monies must provide a
detailed certification that aid from the
Fund has been or will be applied to the
reduction of sewer rates. ■

School Audit
Reports Available
Are you interested in reading one of the
audit reports completed under the di-
rection of the Education Management
Accountability Board (EMAB)? Com-
plete copies of the reports are available
at the DLS website by clicking on Infor-
mation from the Bureau of Education
Audit. The audits monitor how selected
districts have progressed under the
Education Reform Act of 1993. They in-
clude but are not limited to the follow-
ing areas: school finances, staffing, test
scores, time and learning standards,
and school improvement and technol-
ogy plans. The names of the members
of the EMAB are also listed.

DLS’s Bureau of Education Audit has
completed reports on Braintree, Brock-
ton, Lexington, Lowell, Malden, Triton
Regional and Worcester. After each
new school system is completed and
the EMAB votes to accept the report, a

DLS UPDATE
copy of the report will be posted on our
website. Auditors are currently working
in Gardner, New Bedford, Salem and
North Reading. To view the information
contained in the reports you must have
the Adobe Acrobat Reader software
which can be downloaded free of
charge by clicking the icon for Adobe
Acrobat. ■

3 G.L. Ch. 32B §16 & §218 of Ch. 653 of the Acts of
1989.
4 Local 589, Amalgamated Transit Union v. Massa-
chusetts Bay Transportation Authority, 414 Mass.
323, 327-28 (1993).
5 National Association of Government Employees v.
Commonwealth, 419 Mass. 448, 450-51 (1995).
6 G.L. Ch. 32A§8.
7 City of Everett and Everett Firefighters, Local 1656,
IAFF, 22 MLC 1303 (12/6/95). 
8 Teamsters, Chauffeurs, Warehousemen & Helpers
Union, Local No. 59 v. Chatham, 404 Mass. 365
(1989).
9 Massachusetts Correction Officers Federated Union
v. Labor Relations Commission, 417 Mass. 7, 9 n.3
(1994).
10 Town of Ludlow and Ludlow Fire Fighters Associa-
tion, Local 1840, IAFF, 17 MLC 1191, 1196-98
8/3/90).

Bargaining Group Insurance Benefits
➡ continued from page two

Countdown to Y2K
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City & Town
City & Town is published by the Massachusetts
Department of Revenue’s Division of Local Ser-
vices (DLS) and is designed to address matters
of interest to local officials. DLS offers numerous
publications on municipal law and finance, avail-
able by calling (617) 626-2300, or through the
DLS World Wide Web site at http ://www.state.
ma.us/dls or by writing to PO Box 9490, Boston,
MA 02205-9490.

Marilyn H. Browne , Managing Editor

Jean M. McCarthy , Editor
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Data Bank Highlight
The Municipal Data Bank collects, ana-
lyzes and distributes financial, demo-
graphic and economic data on Massa-
chusetts cities and towns. The Data Bank
develops and maintains systems to col-
lect and distribute the information, assists
users in interpretation, participates in re-
search projects. The data is available
through the DLS website. It also can be
requested by phone, fax or e-mail. The 
e-mail address is nyberg@shore.net.
Reports can be printed out as hard copy
and mailed or faxed, or sent by e-mail. If
you have any questions call us at one of
the numbers listed below. 

To obtain Municipal Data Bank information contact
Medi Ba, Dora Brown, Debbie DePerri or Stan Ny-
berg at (617) 626-2300. For technical assistance
contact Burt Lewis at (617) 626-2358. The World
Wide Web address is listed below. ■

Opportunities For Training
Course 101, Assessment Administration and Procedures for assessors and as-
sistant assessors will be held at the Peabody Institute Library Reading Room in
Danvers on Monday evenings beginning March 15, 1999.

A Classification Training Workshop will be given on Monday, April 12, 1999, in
the Peabody Institute Library Reading Room in Danvers.

The Appraisal Training Course: Electric Generation, Transmission and Distribu-
tion will be given on four consecutive days, June 14-17, 1999 on the fifth floor of
294 Washington Street in Boston. 

A one day Telecommunications Appraisal Course will be held on Tuesday, May
4, in Gardner; Thursday, May 6, in Lee; and Wednesday, May 19, in Abington.

Contact Barbara LaVertue, training coordinator, at (617) 626-2340 for more 
information. ■

DLS Has A New Address
The Department of Revenue, including the Division of Local Services, has
moved to its new headquarters at 51 Sleeper Street in Boston 02210. Our
delivery address is 5th floor at that address.

Although all telephone numbers will remain the same, DLS has a new mail -
ing address:

Division of Local Services
P.O. Box 9490
Boston, MA 02205-9490

Please make the change immediately. Although DLS will retain its old post
office box during a transition period, mail will reach us much more quickly at
this new address. Your cooperation is appreciated. ■


